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NoTtes FRom THE EDITOR

By Michael A. Branca

The Spring 2016 edition of
The Construction Lawyer
was published complements
of Division 13, Government
Construction, whose members
provided the authors and ideas
for all four feature articles. At
the time, I noted that other
Divisions would be following
in Division 13’ footsteps. The
Fall 2016 Construction Lawyer
is complements of Division 8,
International Construction.
Jim Butler, Division 8 Chair, contacted me immediately upon
hearing of the opportunity to showcase his Division in 7he
Construction Lawyer and has been instrumental in working
with his fellow members to develop ideas for articles and iden-
tify authors. Jim did a great job as I know you will agree after
reading the four offerings from Division 8. An introduction
to these feature articles follows shortly below.

‘We also have a bonus article in this edition. Kim Hurtado
has done us all a great favor by dissecting the recent changes
to the ConsensusDocs BIM Addendum in BIM Comes of
Age: The New ConsensusDOCs BIM Addendum (2015) for
Lifecycle Building Information Modeling. BIM has matured
into a powerful tool that can be used throughout the lifecycle
of a structure, including at the project concept phase, design
development, construction, commissioning, operation and
maintenance, and even decommissioning. ConsensusDOCs
has made very significant modifications to its BIM Adden-
dum. The new Addendum covers the same six main topics but
has significantly revised each area: (1) impact of Addendum
terms on related project contract documents, (2) definitions
unique to the BIM process, (3) duties of the BIM Manager
who coordinates all BIM operations, (4) development of a
lifecycle BIM Execution Plan, (5) insurance coverage and
related risk allocation, and (6) intellectual property rights,
including restrictions on Model data reuse. Kim walks us
through each of these topics.

Now back to Division 8. In Issues and Solutions in Inter-
national Construction Contracting, Angus McFadden and
Gregory Smith examine trends in construction disputes glob-
ally, including the apparent leading causes of those disputes.
Angus and Greg consider ways in which parties to engineer,
procure, and construct (EPC) contracts can work to avoid
disputes when drafting and negotiating their agreements, and
when actually performing the project. Detecting an increase
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in disputes on international projects, Angus and Greg exam-
ine these disputes, the cause of the increase, and what can
be done to attempt to curb the increase of these disputes.
Similar to large domestic construction projects, Angus and
Greg identify the leading causes of disputes in international
construction as follows: failure to properly administer the con-
tract; poorly drafted claims; failure to make interim awards
of time or money; incomplete design information or owner
requirements (for design/build or EPC); disagreements over
the required scope of work; not following the procedures for
managing changes; quality, quantity, and turnover of skilled
labor; site conditions; disagreements over warranty obliga-
tions; process or performance guarantees not being met; and
late completion.

An unfortunate feature of construction, both domestic and
international, is corruption. Domestically, a litany of federal
laws is aimed at stamping out corruption: the Foreign Corrupt
Practices Act, the False Claims Act, the Bribery and Gratu-
ity Statutes, etc. Division 8 has provided us with companion
articles on anti-corruption measures in two of the world’s
most rapidly developing economies, Brazil and Mexico. Julio
César Bueno and Felipe Gutierrez shine the spotlight on anti-
corruption measures in Brazil in Lessons Learned from Brazil
on Anti-Corruption Matters: The Construction Industry Lead-
ing the Need for Change and the Way to Go. Julio and Felipe
provide a comprehensive discussion of the problems with
corruption in Brazil, and the steps Brazil has taken recently
to address corruption, including the enactment of the Brazil-
ian Clean Company Act. Roberto Hernandez Garcia shines a
similar spotlight on anti-corruption measures in Mexico in 4
New Anti-Corruption System in Mexico: What Should Foreign
Contractors Know and Why? Roberto provides the history of
the recently enacted National Anticorruption System (NAS),
the content of the NAS, and useful guidance for contractors
doing business or which wish to do business in Mexico.

Our fourth article from Division 8§ is provided by Karl F.
Dix and Karl A. Dix. In Emergency Contracting: Avoiding a
Disaster After the Disaster, Karl and Karl discuss the pitfalls
of failing to comply with the regulatory strings attached to
emergency relief funding. Financial assistance is closely reg-
ulated to ensure that only reasonable costs for proper scopes
of work are reimbursed. Failing to comply with basic funding
requirements shifts the burden of the recovery from federal
and state governments to the communities that have already
suffered the financial losses from the disaster. Communities
that lose funding due to noncompliance suffer the proverbial
disaster after a disaster that all communities seek to avoid.

Finally, the Editorial Staff again invites each and every one
of you to contribute to The Construction Lawyer. No idea is
too big or too small—to borrow a phrase from Chair Will
Hill, become a thought leader of the Forum. i

THE CONSTRUCTION LAWYER 3

Published in Construction Lawyer Volume 36, Number 4, Fall 2016 © 2016 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion
thereof may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association.


rhernandez
Resaltado


| ANTICORRUPTION—MEXICO |

A New Anticorruption System in Mexico:
What Should Foreign Contractors Know and Why?

By Roberto Hernandez Garcia

I. Mexico in the International
Anticorruption Arena
Mexico has not been known
for being a champion with
regards to anticorruption
efforts, and companies (local
and foreign) have done their
part to become an active part
of this terrible situation. For
many years, corruption scan-
dals have been part of the
Mexican daily life with the
active participation of Amer-
ican, Spanish, German, and,
of course, Mexican compa-
nies that do business in this country.

With an approximate population of 120 million people,
31 states and Mexico City, and a complex administra-
tive, legislative, and judicial system supported by civil
and traditional administrative law, Mexico was ranked in
position 95 out of 168 in the Transparency International
2015 Perception Index.! But at the same time, Mexico is
considered among the ten most competitive countries in
the world, sharing the same list with Germany, the United
States, Australia, Japan, Italy, France, the United King-
dom, Netherlands, and Canada.?

The problem is complex since for more than 70 years
after its independence, Mexico was governed by the
famous Revolutionary Institutional Party (PRI), which
had its good and bad faces. On the good side, the PRI
allowed Mexico to grow after an 11-year revolutionary
war that left the country full of uncertainties, but at the
same time, this firmness created a series of families and
networks in power that felt that they could do anything
they could without respect of the law, creating an envi-
ronment and perception of unlimited corruption and
impunity.

In 2000, a change in the executive power with the
take-over of the National Action Party (PAN, Partido
de Accion Nacional), with its famous candidate Vicente
Fox, eliminated the epic 75-year-old PRI regime, as well
as another presidency of another PAN president, showing
to the Mexican citizens that the problem was beyond the
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PRI. Disappointed after 12 years of PAN governments,
the PRI came back with a charismatic and apparently
unstoppable candidate: Mr. Enrique Pena Nieto, who
promised during his campaign a frontal fight against
corruption. This promise was realized in July 2016 with
the enactment of the National Anticorruption System
(NSA) thanks to the pressure of Mexican civil society
and NGOs.

Two key issues are addressed below: The first is how
did Mexico get to the NSA without an apparent con-
flict like the cases of Guatemala or Brazil, but with a
very strong and strategic participation of civil society.
The second is what must foreign contractors take into
consideration from now on when operating in Mexico
considering the new NSA.

II. Campaign Promises and First Actions in the Middle
of Scandals

On May 25, 2012, as a candidate, Enrique Pefia Nieto
gave a strong speech against corruption and impunity.?
The need for a president that took a serious position on
this matter was taken as a hope of a long historical claim
from the Mexican society. On December 1, 2012, after a
criticized election, President Pefia Nieto took office, with
a speech that ironically did not use the word “corruption”
or “anticorruption.”

Nevertheless, on December 12, 2012, he presented to
the Congress an initiative for the elimination of the Min-
istry of Public Administration (Secretaria de la Funcion
Publica), which, besides being in charge of the punish-
ment of public officials for irregular actions, was the
authority in charge among other matters of public pro-
curement and government careers of public officials. The
idea was to eliminate the Ministry and then create an
Anticorruption Commission, a governmental body in
charge of fighting and punishing corruption actions.’

This was the start of a debate and long process without
precedent in which the different political forces, parties,
and governmental organizations presented positions, and
struggled and fought for spaces as never seen before in
Mexico.

Finally, this initiative was approved by the Senate on
December 13, 2013, in order to be sent to the Congress
for its approval and final enactment.® Nevertheless, the
Anticorruption Commission initiative went to the “refrig-
erator” (a common slang used in Mexico when a law at
the Congress fails to advance).

But the worst was yet to come. In November of 2014,
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President Pena Nieto faced a scandal linking him, his
wife, and the Finance Minister to a huge house custom-
built for the president and his wife that was owned by a
company linked to a consortium that had been awarded
a multibillion-dollar contract to build the most impor-
tant bullet train in central Mexico. The scandal was—and
is still—called the “Casa Blanca” (ironic translation for
Americans: the “White House”).”

This situation created a rough environment not only for
the president but in general for the public administration,
which even led to a sudden and scandalous cancellation
of the bullet train project, and led to a serious discus-
sion about conflict of interests, rules, and effective ways
to combat such irregularity at all levels.

We can highlight two situations that emerged from this
“scandal”: one positive and the second negative.

II1. The Civil Society and Its Historical Participation in
This Process

While all this happened, a semi silent but aggressive
movement was taking place within the society led by the
Mexican Institute of Competitiveness (Instituto Mex-
icano de la Competitividad), the Mexican Chapter of
Transparency International (Transparencia Mexicana),
NGOs, and education institutions that pushed for the
relevant discussion of the new way to approach anticor-
ruption in Mexico.

Initially, the first target of these organizations was to
push as much as possible in different ways the need for
the anticorruption system to be a reality. This became
a success when the Congress invited several of these
organizations to discuss the future of the “frozen” Anti-
corruption Commission initiative.

This was an important step since historically problems
in Mexico were solved by the creation of “Commissions,”
“Institutes,” or specific government agencies that had a
learning curve and lack of expertise and increased the
government expenditure unnecessarily, so the discussion
in the Congress started to center on a combined, struc-
tured, and effective way to strengthen the fight against
corruption.

IV. Finally: The National Anticorruption System

On May 27, 2015, after a long and complicated debate, the
Mexican Federal Constitution was amended to include
the NAS.®

As said before, this was not the creation of a new

anticorruption commission, but several actions on the
structure of the existing governmental institutions, with
the following basic principles:

1. The National Anticorruption System was created and
established in the Mexican Federal Constitution: This
means that a formal, legal link and organized way
to act between existing authorities and procedures
were formed and established in the most important
legal document in the country.

2. New auditing powers: The auditing powers of the

Fall 2016

Auditoria Superior de la Federacion (the entity that
audits the economic resources of the federal bud-
get) were strengthened and widened.

3. A new tribunal: The existing Tribunal of Fiscal and
Administrative Justice was transformed into the
Tribunal of Administrative Justice in order to have
specific powers for the effective trial and punishment
of corruption actions at an administrative level.

4. A more powerful Ministry of Public Function: This
was done to have a more institutional position in
the administrative area.

5. A national system: The NAS established that the
thirty-one states and Mexico City shall be part of
the system. Therefore, the system will govern the
entire country.

6. Active citizen participation: The NAS will have an
executive committee and a citizen participation
committee.

7. A special state attorney for corruption actions:
Although this was part of another initiative and
amendment, it is a relevant part of the NAS.

8. Specific responsibility of private companies and
individuals: For the first time, the Constitution
established the direct responsibility and effects on
private companies and individuals for corruption
actions.

In order for the constitutional provisions
to be effective in Mexico, specific laws
that explain in detail how to implement

the new principles of the Constitution
were enacted in July 2016.

Significantly, in order for the constitutional provisions
to be effective in Mexico, specific laws that explain in
detail how to implement the new principles of the Con-
stitution were enacted in July 2016. Accordingly, the NAS
established a year for these regulations to be created and
approved by the Congress.

V. The “Ley 3 de 3” (Law 3 out of 3) and the Participation
of Society

One of the laws to be issued in accordance with the NAS
was the “Public Officers Responsibility Law.” Usually, the
Mexican society waited for the Congress or the parties to
issue their drafts, have discussions, and give comments.
But this did not happen this time.

The civil society led by the IMCO and Transparencia
Mexicana had an ace up their sleeve: With the help of
several organizations and experts, they prepared a draft
for this law, which was called “Iniciativa 3 de 3,” which
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was the full law with a specific request: that public officers
have to make public their economic, tax, and non-con-
flict-of-interest statements.

The leaders of civil society pushed the NAS and on
June 16, 2016, the Congress passed the new laws of the
Anticorruption System.” However, in a last-minute abso-
lutely “crazy” decision, the Congress decided to include
the principles of the Law 3 out of 3 to apply not to the
public officials, but to the private companies! This “emo-
tional retaliation” of the Congress as a consequence of the
strong push of the civil society had a strong response from
the private sector industry leaders, who met the president
and convinced him to issue a veto on the NAS enactment,
requesting a new congressional session in order to take
away the requirement for companies, which was held on
July 5 and 6, 2016. The NAS was formally and finally
enacted on July 18, 2016.1°

VI. The Content of NAS Regulations and the Express
Responsibility of Private Individuals and Companies

The NAS created a new series of constitutional changes
and laws that have, for the purpose of this article, two
focal points: (1) more and stronger ways to punish pub-
lic officials, but also (2) the recognition of private parties
(individuals and companies) as part of the corruption and
subjects of responsibility and sanction.

Therefore, while the target of the NAS is corrupt public
officials, it is also focused on private individuals, includ-
ing, of course, engineering and construction companies.

What should these companies take into consideration:

1. Administrative and criminal actions: Companies can
incur administrative and criminal sanctions.

2. Auditing: Companies can be audited to identify
irregularities during the course of contracts, licenses,
concessions, etc.

3. A specific tribunal: On a very positive side, individu-
als and companies will have a specific tribunal that
will be competent for procedures and sanctions,
instead of the Ministry of Public Function.

4. Joint responsibility for irregular conduct of pub-
lic officials: Irregular actions of public officials
may lead to sanctions against involved private
companies.

5. Critical consequences: Companies that engage in
corruption action may have very strong and com-
plicated sanctions, including the liquidation of the
company.

There is thus an urgent need for foreign contractors

to conduct their business in accordance with the highest
integrity rules to avoid these serious consequences.

VII. Mexico’s Environment and Private Foreign
Contractors

The construction industry in Mexico is complex. Mex-
ico is experiencing a growth in the construction industry

$6 billion approximate amount of the first stages of the
new Mexico City Airport. Therefore, opportunities are
all over the place and everybody wants some part of it.

So the conflict is this: to come into and look for oppor-
tunities and expand as a contractor or just not to come.
And in this dilemma, what role will the NAS play?

American companies subject to the FCPA have helped
to improve the environment. While some years ago there
were no contractual provisions regarding corruption,
the participation of U.S.-based companies and interests
has increased the inclusion of anticorruption clauses in
almost every contract.

In addition to this, the 2015 constitutional amendment
that created the NAS generated an increasing presence
of companies and advisers that focus on anticorruption
matters, from training to due diligence by third parties.

Thus, the foreign contractors, if really they are inter-
ested in playing according to the rules, will have more
than ever in Mexico a full range of options to increase
their safety in operations by taking specific steps towards
transparency.

VIII. Red Flags for Foreign Contractors and How to Face
Them

As a consequence of our experience, the following are
some essential “red flags” when thinking of working in
the Mexican market:

1. Client assessment: If the client is a public client,
an assessment of the unit that is in charge of the
project and the people who are in charge of itis a
relevant matter to consider. While there are good
people working in contracting entities, some units
are specially affected by public officials that have
a nonreliable background. Recommendation: Not
only check the contracting entity but the back-
ground of the people in charge of the operation.

2. Competitors: While there are serious companies
devoted to integrity in certain sectors, there are oth-
ers where the participants have no similar devotion.
If they do not have a serious anticorruption pro-
gram and/or are known for being corrupt and they
are working with specific clients on more than two
projects, a background check should be done.

3. Government contracts: Public procurement procedures
in Mexico are highly regulated by law. Deviation from
these laws is evident in most of the cases by being
involved in reading and understanding the public
procurement procedures. Therefore, it is important
to understand the law and how it is applied.

4. Intermediaries, representatives, agents, and con-
sultants: In Mexico, the “promisers” (as they are
sometimes called) are all those Mexican companies
and individuals that offer help to foreign companies
by offering the closeness to specific public officers
who are decision makers. Never rely on this kind

from major private industrial plants in the north of the of “help.”
country with an estimated cost of $2 billion, up to the ( Continued on page 51 )
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for Unmanned Vehicle Systems International, of the first
3,136 exemptions, 1,781 were related to the infrastructure
and construction industry; this amounts to 56% of all
requests across all industries.®

According to industry estimates cited by the FAA, over
the next ten years, Part 107 could generate as much as $82
billion for the U.S. economy and create more than 100,000
new jobs.” “With this new rule, we are taking a careful and
deliberate approach that balances the need to deploy this
new technology with the FAA’s mission to protect public
safety,” said FAA Administrator Michael Huerta.® “But
this is just our first step. We're already working on addi-
tional rules that will expand the range of operations.”

In the past few years, it appears that the bigger the
construction company, the greater interest in drone use.
According to the National Association of Home Build-
ers/Wells Fargo Housing Market Index Survey, in 2015,
only 12% of builders with fewer than six unit starts had
used a drone in the course of business, while 43% of
builders with 100 starts or more had utilized drones in
their work.'? Overall, 22% of all builders had utilized
a drone.!! The lessened restrictions under Part 107 will
undoubtedly result in the certification of thousands of
more commercial drones.

Given the expected increase in interest, the construc-
tion industry is well ahead of the expected boom, working
with the insurance industry to create a self-regulating
safety standard. The Property Drone Consortium (PDC),
which includes Allstate and other insurers, is not only
developing standards and specifications for safe UAS
operations but is also moving toward use of drones in
claims analysis.!?

Though many in the industry welcome Part 107,
they hope that the FAA takes additional steps to lessen
the restrictions on drone operations, including the

establishment of rules governing operation beyond visual
line-of-sight.

For more on the legal issues raised by these Rules and
drone operations, please see the paper Lucy in the Sky with
Diamonds: Is Your Head in the Cloud? by Nick Siegfried
and Jeremy Brummond, presented at and included in the
materials for the 2016 Fall Meeting in Chicago, Illinois. ¥
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( Continued from page 26 )

5. Subcontractors, suppliers, and transportation com-
panies: Usually these companies are so small that
they do not have any minimum idea of what is good
and what is bad, so many contractors have decided
to train them to avoid the risk of noncompliance.

IX. Conclusion
Mexico may not be a champion of anticorruption yet, but
the NAS showed two very important things: The first is
that society as a whole will not tolerate corruption any-
more and has demonstrated in concrete actions that the
course of action has to change. The second is that now
there are specific rules that regulate and will punish the
illegal actions in the whole country.

This shows that Mexico is headed in the right direc-
tion and must continue the fight. .l
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