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A DEFINITION OF THE PPP PROJECT DELIVERY SYSTEM

= The government/owner specifies the services it desires and the
length of time it will allow the private entity to operate the
services/facilities after which the design and construction are
left to the private entity as well as its operation into-the future
with a profit split arrangement. Thus, in theory, giving the
private partner an incentive to incur addltlo,nal construction
costs, if those costs: would reduce future operating and
maintenance costs.

= ASSUMPTION: Therefore the risks ai'e on the private party and
not the. government/owner - or is it?
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PPP Project Structure

Funding $$ Howner”

Fare Box / Tolls

Tax ImprovementDistrict = ===~ =77 >
Joint Development . -
Sweat Equity Public Entlty

Funding $$
State, Federal

Comprehensive | Agreement and/or Private Investors

Issuing _ _ _ _ _ _

Entity N - “Concessionaire”

Parent Guarantees

. . from SPC Members
Performance Private Consortium ( )

Bonds |

Development Operations & Maintenance

Design-Build Contract

Contract Contract
* Environment + Final Design * Infrastructure/R.O.W.
* Right-of-way * Right-of-way Acquisition Maintenance
* PE + Construction + Equipment/Car Maintenance
* Finance Plan « Startup Turnover « Toll Facility/Transit Operations
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Owner risk event —

DSCs, permitting, ROW

Scope issues

Owner changes (pricing)

Owner interference

Warranty issues

O&M issues (esp. capital maintenance)
Handback requirements

Toll revenue/ROl issues

Lenders

Guarantors

Construction funding vs. operational funding
Toll revenues vs. ROI

Credit risk, esp. if unfunded liabilities for
additional costs, delay, LDs, etc.

Sub production/execution delays
Design/workmanship issues
Scope/pricing issues

Warranties

Product issues

Long-term warranties

O&M issues w/materials & equipment

Concessionaire

Design Build
Team

Subcontractors
Subconsultants
Suppliers

E&O claims

GL claims

BR claims

WC claims

Surety issues, esp. subs

Completed Ops coverage

Operational coverages vs. construction
coverages

Insurers
Sureties

Contractor/Designer relationship (JV vs. sub)
Production/execution delays
Design vs. workmanship issues

P3 Friction Points
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DUE TO THOSE FRICTION POINTS, DIPSUTES ARE COMMON IN
THESE TYPICALLY LARGE AND COMPLEX HIGH PROFILE P3
PROJECTS. DISPARITY BETWEEN STAKEHOLDERS’ CAPACITY AND
ACCESS TO INFORMATION CAN OFTEN COMPLICATE MATTERS OR
WORSE.
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QUESTION:

WOULD ARBITRATION INSTITUTIONS AND THEIR ARBITRAL
TRIBUNAL AND/OR COURTS OF LAW BE ABLE TO AVOID, REDUCE

AND - MOST IMPORTANTLY - DEAL WITH DISPUTES OCCURRING |
WITHIN AND DURING P3 PROJECTS, SWJFT g e,
SATISFACTORILY? et 11

ANSWER: et
TIME AND PRACTICE HAS SHOWN THAT THE ANSWER ISNO!
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viable solution to Dispute
Avoidance
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A QUICK AND EFFECTIVE DISPUTE RESOLUTION MECHANISM IS
NOT JUST AN ISOLATED THEORETICAL PROBLEM. IT GOES TO THE
HEART OF WHAT WE ALL WANT FOR DEVELOPING AND NON-
DEVELOPING COUNTRIES: THE DELIVERY OF INFRASTRUCTURE, |
WHICH IS A CRITICAL IMPACT ON ECONOMIC GROWTH AND ____
THEREFORE THE IMPROVEMENT OF QUALITY OF LIFE AND THE o
ALLEVIATION OF POVERTY. St ) ;

HOWEVER, THIS ISSUE IS A COMMERCIAL AND POLITICAL RISK,
AND NOT JUST A LEGAL RISK.
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TYPES OF DISPUTE BOARDS
DISPUTE REVIEW BOARD (“DRB”)

A DRB issues ‘Recommendations’, which are non-binding
opinions.

*If no party expresses dissatisfaction with a Recommendatlon
within a stated time period, compliance is then«r,eqmred

“If ‘a party expresses dissatisfaction within a certain period of
time, that party may resort to arbitration, if so provided, or
the courts of law. Pending a ruling by the arbitral tribunal or

the court, the parties are not required to comply with the
Recommendation.
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TYPES OF DISPUTE BOARDS (cont’d)
DISPUTE ADJUDICATION BOARD (“DAB”)

= A DAB issues ‘Decisions’, which are binding.

=The parties must comply with a Decision as -soon - as they
receive it. _f-j; T

=|f a party expresses dissatisfaction with: a Decmon w1th1n a
specific time period, it may submit the dlspute for final
solution to arbitration, of the courts of:law, but the parties

meanwhile remain contractually bound - to comply w1th the
Dec1$lon
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TYPES OF DISPUTE BOARDS (cont’d)
COMBINED DISPUTE BOARD (“CDB”)

A CDB normally issues Recommendations, but may issue
Decisions if a party so requests and the other:party does not
object. ‘
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THE USE OF DISPUTE ADJUDICATION BOARDS:
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= Adopted by World Bank and all International Development Banks.

=They comprise 1 to 3 members, usually engineers but recently also
construction lawyers, independent of the parties, but all accepted by the
parties and or appointed by appointing authorities like FIDIC, ICC, DBF.

= Permanent or Ad Hoc DAB:

=Permanent DAB maintains familiarity with project and partles visits_site
periodically, gives non-binding oplmons decides dlsputes that arlse by
(provisionally) binding deClSlonS

=Ad Hoc DAB s ~const1tuted for and decides an individual dispute by a
(provisionally) binding decision.

= Experience to date: Reasonablv successfullv used on medium and major
projects internationally. |
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Typical Sequence of Dispute Events

_ A Party A Party may Parties
Parties refers adispute issue a “notice of initiate
appoint to the DAB dissatisfaction” o)
the DAB arbitration
Commencement
Date of the Project
Parties present PPy ey
submissions to the DAB -‘.,-‘.’:‘. AfnmableSg,t"tle[:}ggt‘ e
e
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DAB gives its decision 'Arbi tfé tor(s) appointed
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THE BENEFITS FOR OWNERS, CONTRACTORS, FUNDERS AND INDUSTRY ARE:
= The Dispute Board is part of the project.

=DB’s routine project visits provide focus for parties to discuss with the DB
disputes and potential disputes, which is a tremendous opportunity for
dispute avoidance.

= Thanks to the routine project’s visits (minimum 3 times per year) and through
reviews of regular reports, the DB will be up to.speed w1th prOJect matters at
all times. | ' =

= Consequently the DB will understand the project, the parties, individuals
involved, physical difficulties and economic/financial background.
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DISPUTE BOARD BENEFITS (cont’d):
= Speed in resolving disputes in Real-Time.
= Economy (DB costs are less than 0.2% of project costs).

*In 90% of the cases, disputes are ended by the DB as parties would be
reluctatnt to proceed to arbitration/courts, especially if: the—-DB' output is
admissible as evidence. Rl e

N 4

" Fear of unknown dispute resolution tribunatisavoided.. = . %

= Expanding the role of DBs to community outreach and greater dlspute
avoidance to include the needs, hopes and concerns of affected communities.
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HOW DISPUTE BOARDS ARE DIFFERENT FROM ARBITRATION

Although the “Referral” of a matter to a Dispute Board is rather similar to
arbitration, yet it can be distinguished from arbitration based on two key
principles:

= Whilst an arbitrator[s] is chosen/appointed to exercise a Jud1c1al function and
to resolve a dispute based upon submissions/pleadings by the partles A
Dispute Board is chosen for its expertise in a certain subject matter and often
the DB does its own investigations or appreciation of the issues, with or
without submissions by the parties. Therefore, the DB has inter alia an
inquisitorial role. |
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HOW DISPUTE BOARDS ARE DIFFERENT FROM ARBITRATION (cont’d)

=While arbitral awards can be judicially enforced, a Dispute Bard

determination/decision, unless re-qualified as an arbitration, is in some
jurisdictions not enforceable in a court of law. The enforceability issue is
governed by the applicable law, and is unresolved in many jurisdictions.

% =

- B 2

Giovanni Di Folco




Transactions as an

ip

The Use of Dispute Boards in Public-Private Partnersh

iew

s Overvi

4

tor

Aid to Dispute Avoidance — An International Adjudica

Sl
.

[
|

e e—
.

B

Giovanni Di Folco

EIFY PP T




